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AFGE LOCA.L 520
PO BOX 1778
COLUMBIA, SC 29202
November 30,2014
Chairmen, Ranking Members, Members of the US House and Senate Committees of Veterans
Affairs and the Secretary, Department of Veterans Affairs
•

i

Dear Committee Members and VA Secretary:
AFGE Local 520, the exclusive representative of the bargaining unit of VARO Columbia, SC,
wants to address the deliberate sacrifice of certain Veterans to reach goals that have proven to be
misguided and unattainable.
How many Veterans will be sacrificed on the VBA's altar to obtain the misguided and
unattainable goal of no disability compensation claims over 125 days and 98% accuracy rate by
the end of September 30, 2015?
Excerpts for Decreasing the Backlog, IA VA.org, November 20, 2014 highlights what AFGE
Local 520 has been reporting prior to this revelation by VA and IAVA.
^ "Today the VA reported that the backlog increased by almost 500 claims last week and
the total number of pending claims decreased by less than 1000 claims. This means that
in total, about 519,000 veterans are waiting on a disability claim decision from the VA,
with about 235,000 veterans still waiting for 125 days or more.
> This is definitely a trend to watch. The VA can't afford to lose the momentum it has
gained over the last months. And the nation can't afford to turn its attention away from
this issue."
WEEK

10/06/14
10/13/14
10/20/14
10/27/14
11/03/14
11/10/14
11/17/14
11/24/14

C&P RB OVERALL

522,421
525,817
527,465
525,799
522,229
526,551
525,500
525,044

WEEKLY DtFF

1,956
3,396
1,648
-1,666
-3,570
4,322
-1,051
-456
4,579

WEEK
C&P RB
10/06/14
10/13/14
10/20/14
10/27/14
11/03/14
11/10/14
11/17/14
11/24/14

BACKLOG

244,602
243,072
244,727
243,227
239,785
240,495
240,494
239,077

WEEKLY DIFF

-573
-1,530
1,655
-1,500
-3,442
710
-1
-1,417
-6,098

However, this roller coaster ride should not be a surprise to the Committees. When the backlog
numbers were manipulated through the use of the provisional ratings and other initiatives
(unlimited overtime to include 20 hours of mandatory overtime, all hands on deck, the
suspension of accuracy reviews, etc.); the VBA policy which was exposed and rescinded that
manipulated the date of claims; and not accounting for end product 930 in the backlog numbers,
the result is an artificial reduction of the backlog numbers to the detriment of Veterans. Here is
the rest of the story.
C&P RB >125 11/17/2014 11/24/2014 DIFF
22,012
22,078
010
-66
110
-386
SR8I4
t%.W
143,717
150,051
-334
020
28,952
29,608
930
656
TOTAL
259,895
259,765
-130

11/17/2014 11/24/2014
DIFF
43.1%
43.0%
0.1%
48.6%
48.2%
-0.3%
47.4%
47.5%
-0.1%
84.9%
84.0%
0.9%
55.9%
-0.2%
55.8%

Again, again, again and again, we will net let anyone forget that these provisional ratings are as
old today as they were when originally submitted by the Veteran. V A promised these Veterans
that these claims would be finalized within one year of issuance. However, the promise has been
broken. VA will not win back one Veteran at a time with this type of action.
For the record, the reduction of the backlog was not achieved through an improved and
sustainable process, but through manipulation, labor intensive processes, and the neglect of other
Veteran's claims as outlined below.
Non-Rating Workload and Appeals - the Ignored Backlog
As to the planned negligence of nonrating claims and appeals which have been allowed to spiral
out of control, VBA has placed 744J41 Veterans claims on the sacrificial altar in an attempt to
attain an unrealistic goal, thereby creating two more huge backlogs. VA has a duty to process all
Veterans' claims timely and accurately and the Congress has a constitutional responsibility to
ensure that VA does so.
The non-rating workload and appeals continue to increase. They have increased by 161,179 and
33,486 (totaling 194,665) respectively, since March 2,2013.
DATES
Other Claims
130
290
600
Totals

3/2/2013

11/17/2014

181,744
75,956
42,562
300,262

259,675
111,824
88,759
460,258

11/24/2014 W-DIFF
260,073
111,217
90,151
461,441

398
-607
1392
1,183

DIFF
78,329
35,261
47,589
161,179

11/24/2014

72.1%
82.2%
40.4%
64.9%

This unfilled contract is still out there - "... The contract calls for 40,000 dependency claims to
be processed per month when operating at full capacity. The contractor is currently ramping up
to that capacity." (Emphasis Added) witness Testimony of The Honorable Allison A. Hickey,
Under Secretary for Benefits, Veterans Benefits Administration, U.S. Department of
Veterans Affairs, Evaluation of the Process to Achieve VBA Goals, July 14, 2014
The MMWR as of April 7, 2014, shows that EP 130 was at 245,073.

Other Claims
130

3/2/2013

11/17/2014

181,744

259,675

11/24/2014 W-DIFF
260,073

398

DIFF
78,329

11/24/2014

72.1%

However, another point that should interest ALL is 72.1% are over 125 days. The percentage
was 73.5 as of March 2, 2013. The "over 125 days" optic is misleading. Ask VBA how many of
these claims are over 1 year old?
DATES

APPEALS

3/2/2013
249,814

11/17/2014

282,631

11/24/2014
283,300

DIFF
33,486

For the record, the Veterans whose claims were denied for service connection are not eligible for
health care on a priority basis. How many years must they wait for health care?
Excerpts from the United States Court of Appeals For Veterans Claims, Case No. 14-269, Gene
S. Groves, Petitioner, v. Robert A. McDonald, Secretary of Veterans Affairs, Respondent, show
another example of the lack of priority given to appeals by the VA, an excellent analogy of VA's
inaction, and the need for Congress to act to avoid these unnecessary and avoidable delays.
ORDER
"In the context of the instant January 24, 2014, petition for extraordinary relief in the
nature of a writ of mandamus, the question before the Court concerns the petitioner's
request for sanctions based on the Secretary's failure to correct an error of the Board of
Veterans' Appeals (Board) in characterizing this Court's March 2012 remand decision as
an affirmance in its database, despite numerous letters from the petitioner raising the
error. This ultimately resulted in the Secretary's failure to expeditiously handle the
Court's remand order as required by 38 U.S.C. §§ 5109B and 7112. During the pendency
of the instant petition, the other relief requested by the petitioner-compliance with this
Court's March 2012 remand decision concerning VA's reduction of his disability rating
for post-traumatic stress disorder (PTSD) from 100% to noncompensable- became moot
when, on May 6, 2014, the Board issued a decision that determined that the reduction was
improper and ordered restoration of the 100% rating for PTSD, effective May 1, 1997
(Secretary's May 7, 2014, Notice). See Mokal v. Derwinski, 1 Vet.App. 12, 15 (1990)
(adopting the case-or-controversy constraints imposed by Article III of the Constitution

and dismissing a portion of a petition seeking mandamus relief because the controversy
surrounding the petition was moot).
The Court holds that, under the unique and particularized circumstances of this case, the
Secretary's failure to provide a minimum amount of scrutiny to any one of multiple letters
from Mr. Groves following this Court's March 2012 remand order showed gross
negligence and lack of reasonable diligence in handling this Court's March 2012 remand
order. Had a reasonable inquiry been made by VA during the approximate two-year
period, the Board's is characterization of this Court's March 2012 order as an affirmance
would have been corrected. Because the standard for holding a party in civil contempt
established by this Court has been met, the Court will hold the Secretary in civil
contempt. See Harvey v. Shinseki, 24 Vet.App. 284, 287 (2011); Pousson v. Shinseki, 22
Vet.App. 432, 437 (2009). To ensure the Secretary's diligent compliance with future
remands from this Court, the Court will order the Secretary to pay sanctions in the form
of reasonable expenses associated with the litigation of this matter."
I. LACK OF AGENCY ACTION ON REMAND
"According to Brian Curry, Assistant Service Center Manager at the Waco RO, the RO
does not have "a written or electronic database of mail received." May 20, 2014,
Secretary's Response, Exhibit at 61. The RO official stated that copies of the three letters
dated November 22, 2012; June 8,2013; and October 24, 2013, which all are addressed
to the "Secretary of VA," were present in the temporary folder at the Waco RO. hi
addition, the June and October letters "were reviewed and placed in the claims folder
which was in the possession of the Waco Regional Office at the time of receipt. The
previously cited mail of November 22, 2012, was forwarded to the Board of Veterans'
Appeals as they were in possession of the claims folder at that time." Id. The RO official
stated that a fourth letter, dated December 21, 2012, was also located in the petitioner's
temporary folder and, unlike the November 2012 letter, had not been forwarded to the
Board, although it should have been because the Board was then in possession of the
claims folder. Id. at 62. Apparently, the Board was in possession of the claims folder
from March 2012 until January 17, 2013, and the RO had it thereafter. Exhibit A at 8."
II. CIVIL CONTEMPT
"This case thus represents a dramatic departure from the all too frequently seen delays in
VA processing. Here, VA did not merely fail to timely process a remand. It not only
failed to identify a Court-ordered remand regarding the propriety of a reduction in rating,
but it further failed to question what had happened after its inaction was called to its
attention. This inaction conjures a vision of a drowning man watched by a lifeguard in a
nearby boat equipped with life preservers and rescue ropes who decides to do nothing
even though the drowning man is blowing a whistle and firing flares to call attention to
his plight. Charged with responsibilities to both this Court and to veterans, VA is far
more than a bystander and cannot simply do nothing in the expectation that this Court
eventually will be asked to act on mandamus review."
III. SANCTIONS
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"Additionally, to the extent not otherwise provided in 38 U.S.C. § 7265, Congress would
do well to consider fashioning more appropriate remedies focused on unnecessary and
avoidable delays that result from the actions of individuals so as not to unnecessarily
burden the public coffers with Court-ordered sanction awards. Cf. Veterans Access,
Choice, and Accountability Act of 2014, Pub. L. No. 113-146, § 707 (providing for the
removal of senior Department executives for performance or misconduct)." The taxpayer
should not be an unpierceable shield behind which Agency employees can safely hide
without any accountability. Cf. Jones v. Derwinski, 1 Vet.App. 596, 607 (1991)..."
The graph below compares the VARO Columbia's workload by categories since the VBA's push
to reduce the rating backlog and putting the nonrating claims and appeals workloads on the
backburner.

* RATING
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The MMWR as of March 4, 2013 (first graph) and November 24, 2014 (second graph) shows the
results of the VBA ignoring its responsibility to serve all Veterans. Note: The March 4, 2013
MMWR did not show nonrating as a single entity as being recorded now.
As we reported previously, the appeals team decision makers were decreased last month in an
effort to continue to concentrate on reducing the backlog. This new initiative is called "High
Leverage VARO." It should be called "another injustice to Veterans" or "I don't CARE."
VBA's staffing of the nonrating and appeals teams can be equated to employees working in
quicksand. How would you like working this type of condition? Moreover, Veterans claims
continue to sink along with the morale of employees.
As to the accuracy rate of 98% by 2015, the U.S. Government Accounting Office (GAO) Report
15-50, Improvements Could Further Enhance Quality Assurance Efforts, published November
19, 2014 reveals the following:

What GAO Found
The Veterans Benefits Administration (VBA)—within the Department of Veterans
Affairs—measures and reports the accuracy of its disability compensation claim
decisions in two ways: (1) by claim and (2) by disabling condition, though its approach
has limitations. When calculating accuracy rates for either measure through its
Systematic Technical Accuracy Review (STAR), VBA does not always follow
generally accepted statistical practices, resulting in imprecise performance
information. For example, VBA does not adjust its accuracy estimates to reflect that
it samples the same number of claims for review from each regional office—despite
their varying workloads—and thus produces imprecise estimates of national and
regional accuracy. Further, VBA reviews about 39 percent (over 5,000) more claims
nationwide than is necessary to achieve its desired precision in reported accuracy rates,
thereby diverting limited resources from other important quality assurance activities, such
as targeted reviews of error-prone cases. In addition to issues with its statistical
practices, VBA's process for selecting claims for STAR review creates an
underrepresentation of claims that are moved between regional offices, which may
inflate accuracy estimates because these claims have had historically lower accuracy
rates. Finally, VBA has not clearly explained in public reports the differences in how its
two accuracy measures are calculated or their associated limitations, as suggested by best
practices for federal performance reporting.
VBA has taken steps to enhance and coordinate its other quality assurance
activities, but GAO found shortcomings in how VBA is implementing and
evaluating these activities. To improve local accuracy, VBA created regional office
quality review teams (QRTs) with staff dedicated primarily to performing local accuracy
reviews. QRTs assess individual claims processor performance and conduct special
reviews to forestall certain types of errors. In addition, VBA began using questionnaires
for assessing decision-making consistency, which are more efficient to administer than
VBA's prior approach to conducting consistency studies. VBA also coordinates quality
assurance efforts by disseminating national accuracy and consistency results, trends, and
related guidance to regional offices for use in training claims processors. Further, VBA
uses STAR results to inform other quality assurance activities, such as focusing certain
QRT reviews on commonly made errors. However, GAO identified implementation
shortcomings that may detract from the effectiveness of VBA's quality assurance
activities. For example, contrary to accepted practices for ensuring the clarity and
validity of questionnaires, VBA did not pre-test its consistency questionnaires to
ensure the clarity of questions or validity of the expected results, although VBA
officials indicated that they plan to do so for future questionnaires. In contrast with
federal internal control standards that call for capturing and distributing information in a
form that allows people to efficiently perform their duties, staff in the four regional
offices that we visited had trouble finding the guidance they needed to do their work,
which could affect the accuracy as well as the speed with which staff decide claims.
Federal standards also call for knowing the value of efforts such as quality
assurance activities and monitoring their performance over time; however, VBA has

not evaluated the effect of its special QRT reviews or certain consistency studies on
improving targeted accuracy rates, and lacks clear plans to do so. (emphasis added)
Despite the American Legion and the IG reports on the accuracy problem at the VB A, it
continues to be disregarded.
The IG found that VA processed 32 percent of the provisional ratings incorrectly. (IG report 120369-209 July 14, 2014)
The IG also finds accuracy problems during their review of VA Regional Offices. Here is one
report finding with an underlined disclaimer.
"Overall, VARO staff did not accurately process 36 (40 percent) of 89 disability claims
reviewed. We sampled claims we considered at higher risk of processing errors, thus
these results do not represent this VARO's overall disability claims processing accuracy
rate. Claims processing that lacks compliance with VBA procedures can risk paying
inaccurate financial benefits." (VAIOG Report 14-01253-208, August 7, 2014)
If provisional ratings which represented disability claims for all regional offices were incorrectly
processed, there is an accuracy problem at the VBA. Furthermore, the GAO report should give
pause to VBA's accuracy numbers listed below.
However, despite these independent findings, the VBA continues to purport a 12 months 95.54% issue based and 90.54% claims based accuracy rates as of November 22, 2014.
http://benefits.va.gov/REPORTS/detailed claims_data.asp
Excerpts for the article, Selling VA: New boss works to update his outfit's image, Military Times,
November 29, 2014, show what he is facing.
"From what I've seen, he has a very business-minded, responsible approach to fixing
these problems," said Garry Augustine, executive director of Disabled American
Veterans. "That's what the department needs now."
But at the same time, advocacy groups express doubt that VA can ever truly change.
"He might be able to make a difference, if he doesn't get caught in the DC Beltway
scene," said Mike Helm, national commander of the American Legion. "But we've seen
that eat up people before. He knows fresh people and can get some fresh ideas from
outside Washington. But if he still has the same [bureaucrats] around him that the
VA has always had, God help him."
In a recent statement, IAVA leaders praised McDonald's initiatives, then added:
"Making big announcements from Washington is easy. Delivering on them is
hard."

House Veterans' Affairs Committee Chairman Rep. Jeff Miller, R-Fla., who toured VA
facilities in his home state with McDonald earlier this fall, said he liked the businessminded approach but "it's very difficult for one individual to change a bureaucracy
this size."
McDonald called that skepticism understandable and justified, given the problems of
the past.
But he added: "They don't see what I do."
The employees see what is being done. Trying to change the public perception of VA is a noble
undertaking, but focusing on changing the internal working of the VBA's claims process so all
Veterans can receive the benefits they have earned by their service to our Country is a necessity.
However, this necessity is not being done.
AFGE Local 520 will continue to keep the following issues in the forefront: the accurate and
timely decisions for ALL Veterans and their survivors as well as creating a VBA culture for
employees to effectively serve them despite the inaction/words of others.
Lastly, we will continue to monitor the progress of the claims backlog until the end of FY15, and
the increase of the other two backlogs - nonrating and appeals that is depriving Veterans of the
benefits they have earned and are being deprived of because of ineffective leadership and
training.
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